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REDWOOD COUNTY BOARD OF ADJUSTMENT

MINUTES

Meeting Date: December 2, 2020

A meeting of the Redwood County Board of Adjustment convened on Wednesday, the 2" d
day of

December, 2020. The meeting consisted of one public hearings. The meeting was convened at 18923
County Hwy 8, Tracy. The following Board of Adjustment members were present: Dan Tauer and John
Schueller. John Rohlik was absent. The following individuals were also present: Mark LaVoy, Denny
Hemish, Audrey LaVoy, Brian Hicks, and Redwood County Land Use & Zoning Supervisor Nick
Brozek.

At 9: 05 a.m., the meeting was called to order by Vice-Chair Dan Tauer.

Vice-Chair Tauer opened a public hearing on an Application for Variance, Permit Application No. 6- 20v,
submitted by Mark LaVoy. Prior to the Board of Adjustment meeting, the Board of Adjustment members
were provided an informational packet which included the following information regarding the
Application for Variance:

Introduction:

A public hearing will be held on December 2, 2020, at 9: 00 a.m. regarding an Application for Variance
filed by Mark LaVoy, landowner, pursuant to Redwood Counry Code ofOrdinances, Title XV, Sections
153. 026 and 153. 244, to the required setbackfrom the ordinary high water mark ofan unnamed
protected tributary stream of the Cottonwood River, setforth in Redwood Counry Code ofOrdinances,
Title XV, Section 153. 246(B)( 1)( a.).

The unnamed stream in question is listed on the DNR Protected Waters Inventory (pwi) and the Redwood

Counry Shoreland Ordinance. This means that the project area is located within the Shoreland District as
defined by Ordinance and required by state law. One ofthe additional requirements ofthe Shoreland
District is that no permits can be issued unless a current Certificate ofCompliance has been issuedfor
the septic system on the property. However, since the purpose ofthis variance is to construct a new septic
system, this requirement is being waived.

The Project:

Mr. LaVoy is seeking to install a new, replacement septic system, to replace the septic system that was
installed when his house was built, in the 1970s. The existing septic system, as far as is known, consists of
a concrete septic tank and an in-ground drainfield. However, the septic is failing and needs to be
replaced.



The house is about 80 feetfrom the bank ofthe stream. The existing septic tank, which will be abandoned,
is between the house and the stream, about 70feetfrom the bank. Since both house and septic were

originally constructed prior to the creation of the pwi (1980s) and the enactment of the Redwood County
Shoreland Ordinance ( 1990s), they are considered grandfathered in, and are allowed to remain in their
current location as- is. However, replacement structures must meet the current required setback of I50
feet from the ordinary high water mark( stream bank). Consequently, Mr. LaVoy is requesting a variance
ofSOfeetfrom the required 1 SO foot setbackfrom the unnamedpwi stream.

The stream cuts through the northwest corner ofLaVoy' s property. The house is on the south side of the
stream, and is about I S feet higher in elevation that the normal water level. The current septic system is a

gravity system and is located downhill from the house, close to the stream. The new septic system will be
constructedfarther up the slope, away from the stream. The tank will be dug in west ofthe northwest
corner ofthe house, about 100feetfrom the stream bank. The septic mound, or treatment area, will be
adjacent to the driveway, about 120feetfrom the stream bank. The septage will be pumped upfrom the
tank into the mound.

No other location on the properry is suitable for construction ofthe septic system. The back yard( east of
the house) is where the original stone house sat, and has been disturbed and compacted. Much of the
remainder of the site is built up with farm buildings and gravel pad and driveways. The southeast corner
of the properry is 300feetfrom the house, and would require boring the supply pipe under the gravel yard
andfarm buildings. The area south ofthe driveway is poorly drained and held standing water for an
extendedperiod during the major storm events of2018 and 2019, killing some of the trees.

Flood Plain Determination:

Per the Redwood County Zoning Maps, which incorporates the 2013 Flood Insurance Rate Maps
FIRMs) produced by FEMA, most of the proposed septic project area is located within the General

Floodplain District. The General Floodplain District is a district with less strict requirements than the

Floodway District, but more strict than the Flood Fringe District. The area is located in the General
Floodplain District because it designated as Zone A on the FIRMs, being outside of the detailed study
area ofthe Cottonwood River.

The construction ofseptic systems is not allowed in the General Floodplain District. However, it is staff's
position that the zoning map is incorrect and that the location is outside ofthe floodplain.

Redwood County has the power to determine the boundary ofthe floodplain for zoning purposes. Section
153. 086 of the Code ofOrdinances states, "[ wJhere interpretation is needed as to the exact location of
the boundaries of the district as shown on the official Zoning Map, as for example where there appears to
be a conflict between a mapped boundary and the actualfield conditions, and there is a formal appeal of
the decision ofthe Zoning Administrator, the Board ofAdjustment shall make the necessary
interpretation. " Consequently, the Zoning Administrator and the Board ofAdjustment have the power to
determine the floodplain boundary.

Furthermore, Minnesota Administrative Rules chapter 6120.5700, Subp. 2, states that "[ tJhe floodplain

limits on the zoning map shall correspond to the actual area subject to inundation. " Therefore, the

boundary ofthe floodplain district must correspond to the area inundated by the 100year flood, and
should not include areas that are not subject to flooding.

In order to determine where the actual boundary is, chapter 6120.5700, Subp. 3 ( D) states that "[ wJhere

a conflict exists between the floodplain limits illustrated on the official zoning map and actualfield



conditions, the flood elevations shall be the governing factor in locating the regulatory floodplain limits. "
Flood elevations are shown on the cross section diagrams provided by FEMA with the FIRMs. However,
the cross section maps only cover the major rivers, and not the tributaries. Consequently, the FIRMs do
not provide aflood elevation for the tributary adjacent to the project area. Absent a setflood elevation,
Chapter 6120.5700, Subp. 3 allowsfor the use ofalternative techniques to delineate the floodplain,
including " limits ofpastflooding, detailed soil maps... [ andJ aerial photography interpretation... "

As it happens, evidence exists regarding recent past flooding, during the summers of2018 and 2019. In
2018 the area received 11+ inches ofrain, and the flood waters came up to within 25 to 30 feet ofthe
house, or about 80 feet closer to the stream, compared to the floodplain boundary shown on the zoning
map. Furthermore, the DNR website states that a 100yearflood is a 6 to 7 inch rain in most areas.
Therefore, the extent ofthe flooding in 2018 would have gone significantly beyond the boundary ofthe
100year flood, meaning that the actual floodplain boundary is even farther from the house than the 2018
flood level.

The USDA web soil survey and Redwood County soil maps also show that the particular area in which
the LaVoyfarm building site is located is not within the floodplain. The soil survey shows the soil at the
building site, including the stream bank, is classified as 31 F Belview loam, with 22 to 40 percent slopes.
The Belview loam landform is typically summit, backslope, or shoulder slope, meaning that it has a high
elevation. Its drainage class is " well drained, " and the frequency offlooding is listed as " none. " Belview

loam is included in the soil group " uplandprairies" and is not rated a hydric (wet) soil.

For comparison, the soil immediately downstream ( a little over 400 feetfrom the project site) is L243A
Havelock-Zumbro complex with 0- 3 percent slopes, frequentlyflooded. The Havelock-Zumbro landform is
flats on floodplains" and the drainage class is " poorly drained. " It is frequentlyflooded, has a hydric

soil rating, and the soil group is " wet floodplains. " Likewise, the soil type upstream from the site is

Havelock clay loam, 0 to 2 percent slopes, occasionally flooded. The landform is ` flats on floodplains, " it

is poorly drained, is included in the " wet floodplain" interpretive group, and has a hydric soil rating.

The elevation contour maps included in the Redwood County Zoning maps support the soil survey,
showing that the LaVoy site is at a higher elevation than the surrounding land. The hill the house and
septic is on sits well above the stream, and the surrounding floodplain areas. During a flood, the water
will seek the lowest point, and expand into the flat, low-lying ground in the Havelock clay loam and
Havelock-Zumbro soils both upstream and downstream ofthe site, and willflow past the LaVoy site from
one low spot to the next. Alternatively stated, with flood storage capacity both upstream and downstream
from the site, the 100yearflood waters will not be able to rise up to the project location, as was proven
in the 2018 and 2019 floods.

Though, as was previously stated, FEMA did not indicate base flood elevations for this stream, they did
for most ofthe Cottonwood River, stopping about 1200 east of the west line ofGales Township Section
I5, which is under a mile and a halffrom the project site. The base flood elevation at that location is
1106, and the ordinary high water mark is about 1102. The confluence ofthe stream and the Cottonwood
is one mile from the project site, and the ordinary high water mark is still 1102, showing that the
Cottonwood River is relatively flatfor that halfmile. The project location, only 1 mile away, is at an
elevation of 1136—fully 30feet above the closest available base flood elevation.

In light ofthe above information and analysis, staff has concluded that the project area is not located in
the floodplain district. Based on the topographical data, the actual floodplain boundary is probably
located at or around elevation 1130, 40 feet north ofthe house, 30 feetfrom the proposed septic tank
location, and SO feetfrom the proposed septic mound.



Notice:

Pursuant to Redwood County Ordinance, written notice shall be provided to all properry owners of
record within five hundred( 500) feet of the affectedproperry via U.S. Mail as to the time and place ofthe
public hearing. Further, written notice shall also be provided to the affected board oftownship
supervisors and the municipal council ofany municipaliry within two ( 2) miles ofthe affected properry.
Because the project is located in the Shoreland District, notice was also required to be sent to the DNR.

The following information was presented to and considered by the Redwood County Board of Adjustment
at the public hearing:

Mark LaVoy was present to explain the project. He made the following statements about the application:
He needs to put in a replacement septic system.

Dave Wilking and Tom Hodges are the septic contractors.
LaVoy bought the house in 2015 and lives there with his family.
After rains, water sits in the yard on the south side of the driveway. This has caused damage to the
evergreens growing there.

The septic location proposed by the contractors is next to the driveway, on the north side. Some
trees along the driveway will be removed to make way for the septic.
The tank will be set west of the northwest corner of the house.

The placement current system is not totally known. The tank is located north of the house, which
is downhill toward the creek. It is a gravity system, there is no pump. It was installed when the
house was built in the 1970s.

The old tank has collapsed.

During the 500- year flood event in 2018 the creek water rose to within 38 or 40 feet of the house.
They had over 10 inches of rain, all over Redwood County.
Denny Hemish grew up on this farm and he doesn' t remember the water ever being higher than
that.

Mr. Hicks and Mr. Hemish both stated that they approve of the project.

Ms. LaVoy stated that the only other possible location for the new septic system would be behind the
house, where they knocked down the original stone house, built in the 1800s. Brozek stated this would be
a less suitable location, because the soil has been disturbed. Septic systems need to be placed on
undisturbed soil.

Brozek made the following statements:
The new septic tank and treatment area will be much further from the creek than the existing.
The new septic will protect the creek from contamination, because it will be built above ground.

The current system is in ground, and likely does not meet the required separation distance from the
seasonal high water table.

There is a small field on the southeast corner of the property, but this is 300 feet from the house,
and it is blocked by the farm buildings, gravel lot and driveways, and livestock lots.

Discussion was held regarding the floodplain section of the informational packet.

No one spoke in opposition to the variance.

Vice-Chair Tauer closed the public hearing at 9: 25 a.m.



On a motion by Schueller, seconded by Tauer, the variance was approved by unanimous vote.

Discussion was held regarding the Minutes of the Board of Adjustment meeting held on the
25t" 

day of
September, 2020. On a motion made by Schueller and seconded by Tauer, it was moved and passed
unanimously that said minutes be approved as presented.

The meeting was then adjourned.

C      

Nick Brozek, Land Use and Zoning Supervisor Dan Tauer, Vice-Chair

Redwood County Environmental Office Redwood County Board of Adjustment


